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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 
Supreme Court of Appeals. 



GATES & SON CO. v. CITY OF RICHMOND. 

March 9, 1905. 

T49 S. E. 965.] 

OBSTRUCTING STREETS — CONSTRUCTING OF ORDINANCE. 

For one, as occasion requires, to obstruct a sidewalk by a skid from his store 
door to a delivery wagon for purposes of moving merchandise between them, is not 
within an ordinance declaring a penalty for constructing or placing any portico, 
porch, door, window, step, fence, or other projection which shall project into a 
street, and a like penalty for every day that said portico, porch, door, window, 
step, gate, fence, or other projection shall be continued; the ordinance applying 
only to obstructions of a permanent character. 

[Ed. Note. — For cases in point, see vol. 36, Cent. Dig. Municipal Corpora- 
tions, sec. 1446.] 

PRISON ASSOCIATION OF VIRGINIA v. RUSSELL'S ADM>R et al. 

March 9, 1905. 

[49 S. E. 966.] 
WILLS — CONSTRUCTION — RESIDUARY LEGATEE. 

Testatrix, after disposing of certain specific articles of personalty, bequeathed 
all the residue of her estate to a charitable corporation. Some time thereafter 
she made a codicil reciting that by her former will she had left all her property 
to the charitable corporation, and changing the same so as to give a specific sum 
for another charitable purpose. This latter bequest was void. Held, that the 
charitable corporation mentioned in the will was the general residuary legatee 
entitled to take the amount of the void bequest.' 



NORFOLK & W. RY. CO. v. FRITTS. 
March 9, 1905. 

[49 S. E. 971.] 
RAILROADS — FIRES — NEGLIGENCE — EVIDENCE — QUESTION FOR JURY. 

1. Where it is shown that a fire was set by a locomotive, the railway company 
is presumptively guilty of negligence, and it has the burden of proving that it used 
the best mechanical contrivances in known practical use to prevent the escape of 
fire, and exercised reasonable precaution in selecting competent employe's and in 
operating its train. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, sees. 1709- 
1711.] 
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2. A railway company, in regulating the speed of its trains, must consider the 
dryness of the season, the strength and direction of the wind, the danger to ad- 
jacent property, and the surrounding circumstances which increase the danger 
from fire thrown out by the engines; and a high rate of speed, when taken in con- 
nection with the circumstances, may be negligence. 

3. Where, in an action against a railway company for the destruction of prop- 
erty by fire set by sparks from an engine, it was shown that a freight train too 
heavily loaded for one engine was drawn by two engines at double the speed of 
the schedule time and up a grade, that the engines emitted an unusual quantity 
of sparks, that the property destroyed was exposed to danger by reason of its 
nearness to the track, the dryness of the season, and the strong wind blowing di- 
rectly to it from the passing engines, and it was not shown that the speed adopted, 
in view of the prevailing conditions, was a necessity to the railway service or a 
duty owed by the company to its patrons or the public, the question whether the 
company was guilty of actionable negligence was for the jury. 



STEVENSON v. LEVINSON. 

March 9, 1905. 

T49 S. E. 974.1 

APPEAL AND ERROR — RECORD — NEW TRIAL. 

It cannot be held that the court erred in granting a new trial, a ground of the 
motion therefor being misdirection of the jury, and the instructions not being in 
the record. 



INTERSTATE COAL AND IRON CO. v. COMMONWEALTH. 
March 9, 1905. 

T49 S. E. 974.] 
TAXATION — MINERAL LANDS — ASSESSMENT AS UNDKR IMPROVEMENT. 

Under Laws 1902-04, p. 320, c. 217, providing for the assessment every two 
years of mineral lands at their fair cash value: First, of such portion of each 
tract which is improved and under development; second, of the improvements, 
fixtures, and machinery on each tract; and, third, the area and fair cash value 
of such portion of each tract as shall not be under development — the portion of a 
tract underlaid with coal is to be assessed as under improvement, where coal 
mines have been opened on it, and not such portion merely as will be deprived 
of coal within the next two years. 

CHADDUCK v. BURKE. 

March 9, 1905. 

[49 8. E. 976.] 

PUBLIC OFFICERS — APPOINTMENT — POWER OP COURTS — STATUTORY PROVISIONS 
— VACANCIES' — HOLDING OVER AFTER EXPIRATION OF TERM. 

1. A court has no inherent power to appoint to office, and a statute conferring 
the power must be strictly pursued. 



